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Pam Teckoe & Brian Heagle present Wendy Davey of Children of Christmas Past with a cheque and gifts 
donated by FDH Lawyers and staff. The Children of Christmas Past is a strong voice for seniors who are alone: 
on Christmas morning volunteers distribute gifts to nursing, retirement and long term care facilities in Halton 
Region. 

From our family to 
yours…We wish you 
all the best for a happy 
and healthy year .
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 To Contract or Not to Contract
Marriage Contracts and Cohabitation Agreements
By Fulvio J. Delibato

Cohabitation Agreements and Marriage Contracts 
have a relatively short history in Ontario, both in 
respect of their acceptability and recognition by 
law. In fact, the main features of our present law 
were only established by the Family Law Reform 
Act of 1978 and continued by its successor and 
present law, the Family Law Act of 1990 (“FLA”). 

Their acceptability during the same period, and for obvious 
reasons, has occurred even more slowly, but has been gathering 
momentum. The reason for the latter is not only what is generally 
perceived as higher divorce rates than ever before (while the rate 
of 50% of marriages ending in divorce is questioned by some 
authorities, in excess of 45% is generally accepted), but also due 
to more individuals either opting for cohabiting in a common 
law relationship and/or waiting longer to get married. This has 
resulted in couples being more concerned about entering conjugal 
relationships without some protection for the assets they bring to 
the relationship.

Marriage Contracts

The FLA of Ontario already offers some protection in marriage 
relationships by allowing individuals to take into account their net 
worth on the date of marriage. This value, i.e. the value of assets 
minus the value of liabilities on the date of marriage, is for all 
intents and purposes “frozen” and is allowed to be an adjustment 
as against net family property, i.e. the spouse’s net worth at time of 
separation, in favour of the spouse claiming it. The FLA further 
provides protection for assets received as a gift or inheritance, from 
third parties during marriage, by allowing for a complete exclusion 
of the asset from any consideration in the spouse’s net family 
property, being the net worth that is considered for equalization, 
i.e. division of property between spouses.

One of the main issues at time of separation relates to financial 
disclosure, and for our purposes here, corroboration of the values 
a spouse intends to employ in reducing net worth by the value of 
assets brought into marriage. Identifying these assets and their 
values and an acknowledgement of same by one’s spouse can be 
addressed in a marriage contract. This will either avert or weaken 
any potential legal claim in the future given the prior identification 
and acknowledgement by one’s spouse. The power of marriage 
contracts, however, is that they offer individuals the option to 
opt out of some of the most significant rights, principles, and 
mechanisms provided for in the legislation, and further provides 
the opportunity for parties to have input in how their affairs at time 
of marriage breakdown will be governed at a time that they are 
not involved in an adversarial relationship. Specifically, parties can 
amend or eliminate rights and obligations pertaining to spousal 

support, equalization of net family property, how the matrimonial 
home is to be treated upon separation and even possible claims 
against one’s estate on death.

Specifically, and to be more clear, marriage contracts can attempt to 
provide waivers of spousal support if and when there is a breakdown 
of marriage, subject to the court’s discretion and power to ignore 
this waiver if such a waiver results in unconscionable circumstances 
or compels a dependant spouse to look to public welfare.

With respect to property, the marriage contract can offer more 
protection than the FLA by actually excluding from any future 
equalization, any assets specifically and expressly identified and 
excluded. This might benefit individuals who are entering marriages 
later on in life or are entering a second or third marriage after 
having accumulated significant assets requiring protection. This is 
especially important for individuals with children from a previous 
relationship or who have a family business that they cannot afford 
to lose in a potentially volatile conflict in the event of a marriage 
breakdown.

Cohabitation Agreements

The FLA only addresses common law relationships when it addresses 
the matter of spousal support. In this regard, a minimum period of 
three years of continuous cohabitation establishes the entitlement 
and corresponding obligation for spousal support. Accordingly, 
there is no equalization of net family property per se for common 
law spouses. Such individuals still need to be concerned, however, 
due to the possibility of creative “trust claims” made by one’s spouse. 
Such claims can be based on resulting and constructive trusts. It 
suffices for the purposes of this piece to just summarize these claims 
as challenges to a spouse’s ownership as it may appear on title 
documents to a particular asset, including real estate, business assets, 
vehicles, etc., based on some event which puts into question such 
ownership. These events can include contribution by the non-titled 
spouse to the asset’s acquisition or maintenance, or some contrary 
side agreement alleged by that same spouse. This of course can be 
averted by addressing this issue in a cohabitation agreement.

Possible Estate Claims

As already alluded to, another possible concern for individuals 
entering marriage or a common law relationship is the possibility 
of a claim against one’s estate by the surviving spouse. Estate 
succession legislation in Ontario allows any surviving dependant 
of a deceased to launch a court application against an estate for 
support if made within six months of completing probate of a will 
or administration of an estate where there is no will. Entering into a 
Marriage Contract or Cohabitation Agreement can help avoid this 
normally unexpected scenario.
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   Resolving Marital Disputes 
Mediation And Collaborative Law – New Approaches For Family Law Disputes 
By Verena Fraser

When encountering marital difficulties, we often 
only consider the use of lawyers because this 
traditional approach of litigation is all that we 
are familiar with. However, there are alternatives 
which may often be more suitable. 

Family law is very different from other types of 
law in that the parties have to continue to work together after 
the dispute has been resolved. The legal system can encourage 
each side to take positions which can be counterproductive in 
family matters.  Mediation and Collaborative Law are not only 
alternatives but can also be considered additions to the court 
room process; more easily resolved matters can be dealt with 
through mediation or collaborative law, leaving the more thorny 
issues for litigation.

Mediation

Family mediation involves one mediator who acts as an independent 
third party to facilitate the resolution of a couple’s separation issues. 
Before and/or during the mediation process, it is still important for 
the parties to seek independent legal advice so that they are aware 
of their rights and obligations. In mediation, the goal is to find 
common ground from which to begin negotiations so that solutions 
may be reached where both parties feel their needs and those of 
their children are being met. In mediation, the parties control the 
process and design their own agreements with the guidance of the 
mediator.  

The mediation process begins with the mediator meeting with 
each of the parties separately. Next, joint sessions with the mediator 
and the couple take place. Sometimes, if the individuals are not 
comfortable in the same room, the mediations can be carried out 
with the parties in different rooms and the mediator moving back 
and forth between them.  Usually, the entire mediation consists of 
no more than six joint sessions and often can be as brief as two.  

Upon completion, each party and their lawyer will review the 
Separation Agreement. Once the Agreement has been signed 
by both parties and witnessed, it is a legally binding agreement, 
enforceable by the courts. 

Mediation’s Advantages

Cost effective•	  – Mediation costs are a mere fraction of litigation 
costs.

Saves time•	  –Minimizing the length of the process can save the 
couple and their family a great deal of stress.

Develops communication skills•	  – The parties learn the principles 
of effective negotiation and communication allowing them to 
make their future dealings with each other less stressful and more 
productive.

Creates sustainable results •	 – Since the parties can take control of 
the process and accommodate their unique needs, the agreements 
reflect the individuality of their lives.

The Ontario Association of Family Mediators certifies the compe-
tence of family mediators in Ontario by providing accreditation.

Collaborative Law

Collaborative law is another dispute resolution model that is well-
suited for family law issues and has many of the same advantages 
that mediation offers. In this model, separating spouses along with 
their specially trained family lawyers negotiate amongst themselves 
to develop mutually agreeable arrangements in a respectful and 
open environment.  Before the collaborative law process begins, 
you and your spouse and both collaborative lawyers sign a contract 
not to go to court; the threat of litigation is therefore removed. The 
structure of the meetings tends to be 4-way discussions between 
the parties. If necessary, other professionals such as mental health 
or financial specialists can be brought into the process. Once the 
parties have reached an agreement, then one of the lawyers drafts a 
Separation Agreement which can then be signed by both parties so 
that the agreement becomes binding.

The collaborative law approach can be somewhat more expensive 
than mediation since there are two lawyers involved and sometimes 
other professionals, but it still remains much cheaper than resolving 
matrimonial disputes through the courts.
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F E E D B A C K
We are always interested in hearing what you think about our Newsletter. If you 

have any comments or suggestions, or a topic that you would like to see covered, 
please contact our Editor, Brian Heagle at bheagle@fdhlawyers.com.

By Brian Heagle

Fdh Tribute

Mischa Weisz was chronicled in our 2006 InProfile as the 
dynamic founder of TNS Smart Network, a trailblazing 
company in the electronic banking industry. 

Having received the shocking news in 2007 that he had 
pancreatic cancer and only 5 months to live, Mischa bravely continued to 
live with remarkable determination and energy – surviving for more than 25 months after his initial 
death sentence. After selling his business in 2009, Mischa devoted his remaining time and energies 
to family and philanthropy.  He passed away October 2, 2009.

Mischa donated $3,000,000 to local charities such as the YMCA and the Juravinski Cancer Centre. 

In his own prophetic words from our InProfile, Mischa’s legacy is one of self-reliance, leadership 
and giving: “Every entrepreneur ideally should have the same opportunity, be at the same starting 
line…..Where you end up is up to you.”

From the Editors Desk…

 FDH News

•	 Feltmate Delibato Heagle in partnership with TD Bank Financial Group  proudly 
sponsored the Economic Outlook Breakfast – an annual event presented by the 
Burlington Economic Development Corporation.

•	 Fulvio Delibato & Verena Fraser completed and received certification in 
Collaborative Law and are now members of Hamilton-Halton Collaborative Law 
Group & Halton-Peel Collaborative Law Group. 

•	 Brian Heagle was re-elected as Vice-Chair of the City of Burlington’s Social 
Inclusivity Committee. 

•	 Feltmate Delibato Heagle proudly sponsored the White Oaks Secondary School 
debate team (at the American Oxford Cup). 

•	 Feltmate Delibato Heagle sponsored numerous charity events in 2009 including 
the following golf tournaments 
– 6th Annual Hamilton Bulldogs Charity Golf Classic held in support of the 

Bulldogs Foundation and Big Brothers Big Sisters of Hamilton & Burlington; 
– the 8th Annual YMCA- 8th Annual Brady Financial / Pioneer Petroleums Golf 

Classic which raised more than $60,000 in support of the YMCA of Hamilton/
Burlington/Brantford

Kimberley Wolfe  
joined Feltmate  
Delibato Heagle LLP  
October 26, 2009 as a 
member of our litigation 
team. 

Verena Fraser  
joined Feltmate  
Delibato Heagle LLP  
August 4, 2009 as a 
member of our family law 
team.




