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“Has Your Claim in Real Estate
Been Extinguished?”1 

By Fred Sheldon

Consider the following situation:  

You have a deeded ten-foot right of way over your
neighbour’s land.  The purpose of the right of way is to
give you access to your cottage.  The right of way was
created in 1945 in a deed to your predecessor in title.
You bought your property in 1986.  Your deed includes
reference to the right of way.  Your neighbour bought   his
property in 1995.  His transfer/deed referred to your
right of way.  He sold his property in 2000.  Your right
of way is not referred to in that transfer/deed.  The lands
are registered under the Registry System.

I s it possible that your right of way (claim) has been 
extinguished by the passage of time and inaction on your

part? The perhaps surprising answer is yes!

In order to appreciate this result, you must look at Part III,
Investigation of Titles, of the Registry Act. That Part of the
Act provides for the forty-year search rule.  That’s the rule
that says title to a property only has to be searched back forty
years.  Section 112 (3) of the Act provides thata chain of title
does not depend upon and is not affected by an instrument
registered before the commencement of the title search period
[forty years]except an instrument in respect of a claim for
which a valid and subsisting notice of claim was registered
during the title search period. Section 113 (1) says a claim
that is still in existence on the last day of the notice period
[forty years after the claim was created] expires at the end of
that day unless a notice of claim has been registered.  Section
113 (2) of the Act provides for registering a notice of claim.  

In the above example, the right of way was created in
1945. That claim expired in 1985.  The claim had expired
when you purchased your property in 1986.  This is so even
though your deed includes reference to the right of way.  The
reference alone is not sufficient to prevent expiry of your claim.
A notice of claim must be registered to preserve it.  The notice
of claim can be registered any time within the forty year period
following its creation or at any time before there is a conflicting
claim.  In the above example, the conflicting claim is the deed
created in the year 2000 when the property was sold that makes
no reference to the right of way.  That conflicting claim
precludes you from now registering a notice of claim to keep
your claim alive.  

All of the above only applies with respect to lands
registered under the Land Registry System.  It does not apply
to lands registered under the Land Titles System.  While most
land in Ontario is being established in, or converted to, the
Land Titles System, there are still areas of land that are
registered under the Registry System.  These include the
Counties or Districts of Muskoka, Parry Sound, Haliburton,
Algoma, Bruce, Dundas, Elgin, Haldimond, Haliburton and
many others.

What can you do?

If your property is still registered under the Registry System
and if you have a right of way that may have been created
more than 40 years ago, you should arrange to have a search
of title conducted against your property.  Based upon the
results of this search, it may be appropriate to register a notice
of claim to preserve and protect your interest.  Contact your
legal counsel for further information and advice.  

1For the court’s analysis on this topic see the case ofFire v Longtin(1995) 128 DLR

(4th) 767, 48 RPR (2nd) 1 aff’ing 17 OR (3rd) 418, 38 RPR (2nd) 1 (OCA). 
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WHY PROTECT?

Amemorable trade-mark is the cornerstone of an effective 
branding and marketing program. Arguably, it is the single most

important element in the formula for continued success in a difficult
commercial environment - including “B2C” (business to consumer)
and “B2B” (business to business) transactions. Instant awareness and
name recognition unleash a profusion of emotional and physiological
reactions in the average consumer. These are powerful forces which,
when properly managed and buttressed - for example, in the food-
service industry - by the virtuous quartet of "quality, value, service and
cleanliness", bring customers in - and, once they firmly associate "the
name" with a satisfying experience - keep them coming back.

It is essential that a trade-mark portfolio be carefully assembled,
maintained and legally protected from the free-riders who would
prefer to "piggy-back" on a savvy entrepreneur's success rather than
invest "sweat equity" in original thought. Protection from so-called
“piggy-back” competitors is vital. 

HOW PROTECT?
Selection

The first step is to select one or more possible trade-marks for your
business which are both (1) distinctive and (2) original. The first will
help you stand out in a crowd and avoid confusion in the minds of
consumers, the second will keep competitors from successfully suing
you for "infringing" upon their trade-marks. 

You are well advised to retain a knowledgeable retail marketing expert
and graphic designer to assist you in devising and selecting your
trade-marks. These experts will generally have a well-developed sense
of what's original and what "sells" and will likely keep you from
making mistakes that might later require your entire corporate identity
to be changed, often at monumental expense. A proposed mark
consisting of words, designs, symbols or combinations of the above,
along with one or two alternates, will then be ready to test for legal
acceptability. 

Search

As original and distinctive as your initial selection may appear to be,
there is a chance that someone else has been the first to arrive at the
same or confusingly similar notion. In order to avoid additional wasted
time and money, it is prudent to have appropriate searches undertaken
to ensure, so far as is possible, that your chosen mark, and any
alternates, meet the legal tests of distinctiveness and registrability. 

Searches normally undertaken run from the preliminary and cursory -

telephone directories, trade journals and basic on-line searches
through databases set up for the purpose - to the intense and full-
blown, necessitating in-depth, rigorous computer searches of many
databases - not only those maintained by the Canadian Trade-marks
Office (“TMO”) but many common law sources as well.

Application

If the threshold legal requirements are met, experienced trade-mark
counsel should be instructed to prepare and file an application for
registration in accordance with the Trade-Marks Act(Canada). The
completed application is filed with the Trade-marks Office (“TMO”)
- usually electronically to save both time and expense – together with
the requisite filing fee. The application may be based on actual use
of the trade-mark in association with a business that you are already
operating or on the basis of proposed useof that trade-mark. 

Registration

When the TMO has completed its examination of your application
and is satisfied that everything is in order, upon payment of the
applicable registration fee, a certificate of registration will issue. A
registration is currently good for 15 years and may be renewed
perpetually upon payment of the requisite fee. The essence of
continuous trade-mark protection, however, lies in its continued "use"
- in a technical trade-mark sense - by or on behalf of the owner and in
a proper commercial context. Care must be taken to actually keep
using the trade-mark to avoid allegations of abandonment, and - for
the same reason - to actually use, portray and advertise the trade-mark
in the precise form in which it was first registered. It is in this
sphere of trade-mark law that the expression “Use it … or lose it!”
has critical meaning.

Why? Because abandonment of a trade-mark can lead to
expungement of its registration. 

Continued registration is critical because it gives the registered owner
cross-Canada rights to exclusive use of the mark even if the owner's
business is not yet represented across the country. If I am a registered
owner in Toronto, I can stop an infringer in Vancouver even if I do    not
yet operate anywhere west of Ontario. Non-registration, on the other
hand, allows the trade-mark owner to stop only those competitors
who "pass off" their goods or services for those of the owner in the
particular market area where the owner already operates. This can be
an impenetrable barrier to rapid regional or national expansion of a
successful business that is bursting at the seams of its local market.

Licensing

Your trade-mark is too important and valuable to risk being lost by
default. Because consumers associate your trade-mark with a particular

quality or standard, the law requires you, the owner, to effectively
control the sustained delivery of such quality or standard to ensure
that the public is not duped or deceived into buying goods or services
that are substandard. 

To prevent your trade-mark from being attacked because someone
other than the owner is using it - namely, a franchisee or some other
person who is granted the rights to use your trade-mark in conducting
its business - he or she must be properly licensed to use the mark.

You as trade-mark owner must, however, reserve the right to inspect
what the licensee is doing and take proper steps to control the quality
of the goods or services being sold by the licensee in association with
your trade-mark.

CONCLUSION
As implicitly revealed in the Book of Proverbs, quoted at the outset,
a good name can lead to great riches. To protect your good name,
seek competent professional advice and then ... follow it. 

Markus Cohen is Trade-mark and Franchise Law Counsel to Feltmate Delibato Heagle LLP

Protecting Your Trade-Marks: Why and How?
by Markus Cohen Q.C., LL.M.

A good name is rather to be chosen than great riches.
Proverbs, XXII, I 

The New Limitations Act
By Ian R.A. Macmillan

Lawyers, as I have explained to spellbound audiences across Ontario,
are so caught up in looking after the affairs of others that they have
insufficient time to look after their own.  So it is, that successive
governments at Queen’s Park, crammed to the rafters with power-
hungry lawyers, have steadfastly ignored two statutes which
materially impact on the daily lives of lawyers in the province - the
Limitations Act and the Solicitors Act.

Framed in antiquated and incomprehensible language, these wrinkled
old chestnuts have remained on the statute books far too long.  All this
is about to change.

Effective January 1, 2004 Ontarians will be blessed with a new
Limitations Act, the Limitations Act, 2002 (the “Act”) and a material
change to the Solicitors Act.  This article is about the new Limitations
Act. The change to the Solicitors Actis for another day.

The Limitations Act,old and new, is nothing to do with constraints on
how we lead our personal lives.  It is mainly about protecting civil
rights.  Basically, the Act provides for periods of time after a right has
arisen, within which the enforcement of that right must be protected
by the commencement of court proceedings.  Under the old Act, an
aggrieved individual had to commence an action against a
municipality in a routine slip and fall case within three months, the
owner of a shopping mall parking lot in the same situation within six
years, an OPP officer for negligence within six months, a physician for
professional negligence within a year, a lawyer, chartered accountant
or engineer on the same grounds within six years, a negligent motorist

within two years and so on.  The law, to put it mildly, was an ass.

No more. When Ontarians of Scottish descent wake bleary eyed and
furry tongued to a New Year of great promise, they and their fellow
Ontarians of more docile disposition will become blessed with a new
two-year limitation period virtually across the board. There will be
exceptions, but they will be clearly identified in the statute.  As well,
the Act also deals with “discoverability”, a legal principle which had
been addressed by judges in their development of the common law.
Laws passed by our three levels of government: municipal, provincial
and federal, had for the most part ignored the subject. There will be
more to say about discoverability later.

The Act is mercifully short. It applies to almost all claims pursued in our
civil justice system. A claim is defined as “a claim to remedy an injury,
loss or damage that occurred as a result of an action or omission”. 

The most important provisions of the Act are:

1. Unless the Act provides otherwise, a proceeding shall not be
commenced in respect of a claim after the second anniversary
of the day on which the claim was discovered.

2. A claim is discovered when the claimant ought reasonably to
have known that a claim existed against an identified wrongdoer.

3. The limitation period does not run during any period that the
claimant is a child or an individual under physical, mental or
psychological disability.

4. The service by the claimant on the wrongdoer of a notice of
claim may persuade the court to lengthen the limitation period.

5. There is an ultimate limitation period of 15 years, except in rare
circumstances. Such circumstances include a proceeding to obtain
support under the Family Law Act and to enforce a court order.

6. Where a claimant sues one wrongdoer and that wrongdoer seeks
to involve another alleged wrongdoer, the limitation period within
which the second claim must be commenced starts to run from
the date of service of the original claim on the wrongdoer.  In
other words, if a landlord is sued because of an incident within
its premises and the landlord blames a maintenance contractor,
the landlord has two years from the date of service of the
statement of claim on the landlord to commence a third party
claim against the contractor.

7. A purported agreement to contract out of the provisions of the
Act is unenforceable.

8. The former Limitations Act applies to an act or omission that
took place and was discoveredbefore January 1, 2004.

9. Where the same act or omission took place before January 1,
2004 but was not discovered until on or after that date, the new
Act applies.

One final thought.  Rather than toss this onto the campfire, keep it handy.
The Act preserves and destroys more rights and remedies than you ever
dreamed of.  Each of us at some point in our lives is exposed to an act or
omission described in the Act.  When its your turn, speak to your trusty
lawyer (we do exist) sooner rather than later.  You won’t be disappointed.
Trust me.
(Ian is an Ontarian of Scottish descent.)
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