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anada is the most logical

first step in international

expansion for U.S.-based
franchisors. Because the Province
of Ontario is the most populous of
the Canadian provinces, it is a nat-
ural target market for franchisors
expanding from the United States,
as well as from other Canadian
provinces. Contrary to reasonable
expectations, Ontario actually
increases the burden on U.S. and
other foreign franchisors offering
franchises in the province, mostly
by failing to import U.S. concepts
like the Uniform Franchise
Offering Circular (UFOC) and
by ignoring for the most part
important “foreign franchisor”
features of the legislation in
Alberta, the only other province
regulating franchising.

The upshot is that lawyers
counseling their clients about
compliance with Ontario’s fran-
chise legislation must think twice about using the quick fix
of adding an Ontario addendum to a U.S.-modeled UFOC
or using a “wrap-around” of the UFOC, that is, “sandwich-
ing” the UFOC between an Ontario-specific face page and
other pages containing Ontario-specific disclosure informa-
tion. Although an addendum or wrap-around may comply
with Alberta law (we discuss this issue below), the specific
requirements of Ontario’s franchise legislation require a
franchisor to add to and change a considerable portion of
the body text law of the UFOC itself, often to such an
extent that it may be easier simply to create from the outset
a new, Ontario-specific disclosure document.

This article begins with a review of the differences
between Ontario and Alberta franchise legislation before
examining the use of UFOC-like documents.

Arthur }. Trebilcock

Is It a Franchise?

Ontario’s Arthur Wishart Act (Franchise Disclosure), 2000

(the Wishart Act),' defines a franchise as follows:
“[F]ranchise” means a right to engage in a business where the fran-

chisee is required by contract or otherwise to make a payment or
continuing payments, whether direct or indirect, or a commitment
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to make such payment or payments, to the franchisor, or the fran-
chisor’s associate, in the course of operating the business or as a
condition of acquiring the franchise or commencing operations and,
(a) in which,

(1) the franchisor grants the franchisee the right to sell, offer for
sale or distribute goods or services that are substantially associ-
ated with the franchisor’s, or the franchisor’s associate’s, trade-
mark, service mark, trade name, logo or advertising or other
commercial symbol, and

(i1) the franchisor or the franchisor’s associate exercises signifi-
cant control over, or offers significant assistance in, the fran-
chisee’s method of operation, including building design and
furnishings, locations, business organization, marketing tech-
niques or training, or

(b) in which,

(i) the franchisor, or the franchisor’s associate, grants the fran-
chisee the representational or distribution rights, whether or not
a trade-mark, service mark, trade name, logo or advertising or
other commercial symbol is involved, to sell, offer for sale or
distribute goods or services supplied by the franchisor or a sup-
plier designated by the franchisor, and

(i1) the franchisor, or the franchisor’s associate, or a third person
designated by the franchisor, provides location assistance,
including securing retail outlets or accounts for the goods or
services to be sold, offered for sale or distributed or securing
locations or sites for vending machines, display racks or other
product sales displays used by the franchisee.?

The significant elements of this definition are: (1) a pay-
ment or continuing payments; (2) substantial association
with the franchisor’s trademark;* and (3) an offer of signifi-
cant assistance with, or the exercise of significant control
over, the operation of the franchisor’s business. Not all
three are necessary to meet the test of a “franchise” under
the Wishart Act. So long as the payment element is present,
a grant of distribution rights and location assistance,
whether or not a trademark element is involved, is also a
“franchise” and subject to the provisions of the Wishart
Act, including its disclosure requirements. These types of
ventures are more commonly known as “product distribu-
torships” or “business opportunity ventures” and most often
involve the distribution of brand name goods or services,
the source of which is provided by the franchisor through
locations or vending machines serviced by the franchisee.

The definition of “franchise” under Alberta’s Franchises
Act (the Alberta Act)* differs significantly. The Alberta def-
inition follows below:

“[F]ranchise” means a right to engage in a business

(1) in which goods or services are sold or offered for sale or are dis-
tributed under a marketing or business plan prescribed in substantial
part by the franchisor or its associate,

(ii) that is substantially associated with a trademark, service mark,
trade name, logotype or advertising of the franchisor or its associate
or designating the franchisor or its associate, and
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(iii) that involves

(A) a continuing financial obligation to the franchisor or its
associate by the franchisee and significant continuing operational
controls by the franchisor or its associate on the operations of the
franchised business, or

(B) the payment of a franchise fee.>

Both Alberta and Ontario require some sort of payment.
The Alberta Act, unlike the Wishart Act, excludes from the
definition of “franchise fee” payments made by the fran-
chisee for reasonable amounts of goods or services at rea-
sonable bona fide wholesale prices.® This exception allows
the franchisee to purchase inventory necessary for the oper-
ation of a business opportunity venture or product distribu-
torship without becoming a franchisee.

The Alberta Act, in turn, defines a “marketing plan or
system” as follows:

“[M]arketing or business plan” means a plan or system that speci-
fies a material aspect of conducting business, including, without
limitation, any one or more of the following:

(a) price specification, special pricing systems or discount plans;

(b) sales or display equipment or merchandising devices;

(c) equipment to be used to perform services;

(d) sales techniques;

(e) promotional or advertising materials or co-operative advertising;

(f) training relating to the promotion, operation or management of
the business;

(g) operational, managerial, technical or financial guidelines or
assistance.”

So long as one of these elements represents a material
aspect of the franchised business, the first element of the
definition of “franchise” under the Alberta Act is satisfied.
The Wishart Act contains no such concept in its definition
of “franchise.”

The bottom line is that a “franchise” in Ontario may not
be one in Alberta, and vice versa, although the majority of
traditional business format franchises will be a “franchise”
under both Alberta and Ontario laws.

What and How to Disclose?
Unlike the UFOC Guidelines, which establish uniform disclo-
sure requirements that comply with the FTC Rule and the
twelve full-registration states that require disclosure (subject to
the inclusion of state-specific addenda),® the
disclosure requirements under the Wishart Act and the Alberta
Act differ markedly from each other and from the UFOC
Guidelines. Although the regulations under the two provincial
disclosure statutes’ enumerate substantially similar items to be
included as part of the required disclosure, the Alberta Act pro-
vides that a franchisor has met its obligation if its disclosure
document is “‘substantially complete.”*°

Furthermore, the Alberta Act expressly permits a fran-
chisor to use a document authorized under the franchise
law of a jurisdiction outside the province as its Alberta dis-
closure document as long as it contains supplementary
information necessary to meet Alberta’s requirements.'!
This presumably includes UFOCs “authorized” in a state

within the United States. Alberta thus literally invites the
use of an addendum or wrap-around document.

For this reason, many franchisors coming into Alberta,
including those from Ontario and the United States, use
their existing disclosure document as the base document,
supplemented by a wrap-around document or addendum
containing Alberta-specific requirements. Many fran-
chisors limit the information in the Alberta addendum or
wrap-around document to designating Alberta law as the
governing law, identifying Alberta as the venue for resolv-
ing claims,'? setting forth certain prescribed statements,'?
and identifying modifications attributable to differences in
currency between Alberta and the jurisdiction from which
the disclosure document originates. As noted below,
however, the disclosure document will not meet Alberta’s
disclosure requirements if only these changes are made.

The scope of disclosure, the format of the disclosure docu-
ment, and the means of disclosure are significantly different
in Ontario. Furthermore, the Wishart Act contains no express
provision that permits the use of a preexisting document from
another jurisdiction. Consequently, most franchise lawyers in
Ontario believe that it is difficult, if not impossible, to use an
addendum or a wrap-around in the Province of Ontario and
still comply with the Wishart Act. This belief is based princi-
pally on statements in the Wishart Act and its disclosure reg-
ulation that certain items of disclosure must appear together
within the disclosure document,' that the disclosure docu-
ment must be “one document, delivered . . . as one document
at one time,”" and that all information must be clearly and
concisely set out in the document.'¢

The UFOC in Alberta and Ontario

The UFOC Guidelines require the disclosure of specific
information and documents in twenty-two broad categories
called “Items.” In the United States, federal and state legis-
lation also requires the UFOC to include any material fact
that is necessary in order to make the information in the
UFOC not misleading.!”

Alberta and Ontario, however, require significant additional
disclosures. Both provinces require a franchisor to disclose all
“material facts” and to include in the disclosure document all
proposed “franchise agreements,” specified financial state-
ments, and other specified information and documents,
including a certificate of full disclosure.18 The Alberta Act
and the Wishart Act both define “material fact” broadly as
including any information about the business, operations, cap-
ital, or control of the franchisor or its “associate,” and any
information about the franchise system, that would reasonably
be expected to have a significant effect on the value or price of
the franchise to be sold or a purchase decision."

9, 66

Both statutes define a franchisor’s “associate” as a person:
(a) who controls or is controlled by the franchisor, or who, together

with the franchisor, is under the common control of another person,
and

(b) who is either directly involved in granting the franchise, or who
exercises significant operational control over the franchisee and is
owed a continuing financial obligation by the franchisee.?
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Finally, in both Acts, “franchise agreement” means any
agreement that relates to a franchise between the franchisor
or its associate and a franchisee or prospective franchisee,
and therefore includes agreements signed after the fran-
chise is granted.!

Because of these differences, a franchisor may need to make
significant modifications to its standard UFOC, including:

Even though the UFOC may comply with U.S. federal and state
disclosure and antifraud laws, both Alberta and Ontario require the
disclosure of additional “material” facts. For example, has a distant
upstream owner of the franchisor recently been charged with secu-
rities fraud? Is a distant downstream ‘“nonmanagerial” employee
who is involved in the franchise selling process also involved as a
debtor in insolvency proceedings?

Changes may have to be made to the information in
various Items of the UFOC in order to reflect commercial
practices and the different economies of Alberta or Ontario.

The statements required by Section 4 of the Ontario
Regulation?> must appear at the beginning of the Ontario
disclosure document, and the Alberta Act’s rights of rescis-
sion and to claim damages must be included in the Alberta
disclosure document.?

Both the Alberta and the Ontario disclosure documents
must include a certificate of full disclosure.*

Disclosure regulations in both provinces require certain
specific disclosures that differ (often considerably) from
each other and their approximate counterparts in the
UFOC Guidelines.

The sidebar on page XYZ briefly summarizes the addi-
tions or changes to the UFOC information that these regu-
lations require.

Although neither Alberta nor Ontario require that a dis-
closure document present information using the same
ordering as appears in the disclosure regulation, it would be
prudent and helpful to add a page to the UFOC cross-refer-
encing the UFOC Items with the section numbers of the
disclosure regulation.

Modifying the Standard UFOC for Use in Alberta
and Ontario”

A franchisor will have to make many changes to conform a
UFOC to the requirements of Alberta or Ontario law. Most
franchisors with UFOCs will naturally want to make these
changes by adding a province-specific addendum to their stan-
dard UFOC. They can then avoid the commercial and admin-
istrative risks and costs of preparing, issuing, and updating
varying disclosure documents for different jurisdictions. These
franchisors and their counsel understand U.S. federal and state
requirements for preparing a UFOC and updating it on a regu-
larly scheduled basis, and most have implemented appropriate
formal procedures to help them comply with these require-
ments. They are used to these procedures and believe that their
“Canadian UFOC” will fit nicely into the procedures. They
also believe that it is less expensive to prepare a province-
specific addendum to their “standard UFOC” than it is to
develop a separate Alberta- or Ontario-specific disclosure doc-
ument. This is not always the case, however, for a
number of reasons.

First, there are significant economic differences between
the two countries and many differences between the U.S.
disclosure requirements and those of Alberta or Ontario.
These require the franchisor and its counsel to spend con-
siderable time and money gathering and analyzing addi-
tional facts, and preparing and reviewing an addendum or
wrap-around document. Therefore, the hoped-for cost sav-
ings may be seriously eroded or even lost. Second, both
Alberta and Ontario require the disclosure document to be
clear and concise.”® If the changes are so extensive that the
reader must continually flip back and forth between the
body text of the UFOC and the text of the addendum or
wrap-around, then the document is likely neither clear nor
concise.?” For this reason, it would be much safer to change
the actual text of the UFOC to create a province-specific
disclosure document. Third, unlike the UFOC, an Alberta
or Ontario disclosure document is “evergreen,” and must be
updated to reflect all material facts as they exist on the date
that it is delivered to the prospective franchisee.?® Fourth,
Section 6(1) of the Ontario Regulation requires that the
information referred to in that section (much of which is
distributed across Items 1 to 22 of the UFOC) must be
“presented together in one part of the document.” Although
an Ontario addendum or wrap-around to a UFOC is
arguably still “one part of the document,” franchisors will
face the claim that the addendum or wrap-around has sepa-
rated the required information into two different, and often
inconsistent, parts of the disclosure document, violating the
“presented together” rule and possibly also violating the
“clear and concise” rule.” Finally, we have already noted
that although Alberta specifically permits a franchisor to
use a suitably modified “home state” disclosure document as
an Alberta disclosure document,* Ontario did not include a
similar provision in its disclosure legislation. A number of
Canadian franchise lawyers suggest that this omission was
deliberate, and for this reason conclude that a franchisor
should never use a “home state” disclosure document (how-
ever modified) as an Ontario disclosure document.’!

Modifying the UFOC for Use Elsewhere in Canada
Although franchisors are not legally obliged to use a dis-
closure document to offer franchises in Canada outside of
Alberta and Ontario, franchisors are finding it more and
more common for prospective franchisees outside of
Ontario and Alberta to require a disclosure document
before the prospective franchisee will move forward in the
process. These prospects want, and believe that they are
entitled to, the same level of disclosure as their counter-
parts in Ontario and Alberta. The use, however, of a disclo-
sure document in the ten common law provinces and terri-
tories® that do not regulate franchising may present com-
mon law fraud problems for a franchisor.

Under Canadian common law, a franchisor has no duty
to disclose material facts that are within its knowledge but
are unknown to a prospective franchisee, even if the fran-
chisor knows that the prospective franchisee has formed a
wrong impression that would be corrected by disclosure.®
If, however, the franchisor by word or deed makes an
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untrue statement of material fact, or omits a material fact
that is necessary to make a statement not misleading in the
circumstances in which it is made, then the franchisee may
rescind the franchise contracts. Furthermore, if the misstate-
ment or omission was made fraudulently or negligently, or
amounted to a collateral warranty, then the franchisee may
also recover damages.* It follows from these common law
rules that before a franchisor uses its UFOC or Alberta or
Ontario disclosure document to offer franchises within these
ten provinces and territories, it will have to change the infor-
mation in the “standard” disclosure document to make it geo-
graphically relevant to, and reflective of commercial and eco-
nomic reality in, the province where the franchisee’s unit will
be located. These changes may be made by using a wrap-
around document or a province-specific addendum to the
UFOC, as long as the resulting disclosure document as a
whole is reasonably clear and concise.*

Conclusion

A UFOC is a valuable tool when creating a disclosure docu-
ment for use in Canada. Although the information contained
in the UFOC mirrors much of the information required by
Ontario and Alberta disclosure laws, the UFOC does not con-
tain all of the information that must be disclosed under those
laws. Because Ontario, rather than Alberta, is more often the
initial target market for U.S. franchisors expanding into
Canada, the creation of a “new” disclosure document, rather
than a modified one, should form a part of the franchisors’
expansion plans. This new disclosure document will then be
geographically relevant to, and reflective of the commercial
reality of, the Ontario market and a document that is easily
adapted to the markets for the remaining provinces. In partic-
ular, it will serve as the ideal base document for a suitable
Alberta wrap-around or addendum and for suitable wrap-
arounds or addenda for the other Canadian provinces and ter-
ritories not yet regulated through franchise legislation.
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Changes Required by Disclosure Requirements in Ontario and Alberta

UFOC

Additions/Changes Required by Ontario’s

Guidelines | Disclosure Regulation

Additions/Changes Required by
Alberta’s Disclosure Regulation

Item 1 Item 1 Instructions iv. and v. do not apply.

If franchisor is a subsidiary, disclose name
and principal address of its parent.

authorizations needed to operate franchise.

Note that an out-of-province franchisor must
appoint an agent authorized to accept service in
Ontario on behalf of franchisor.

Item 2 Also provide Item 2 information about all directors
and all officers and general partners of franchisor.
Disclose their relevant business experience and
how long each has engaged in the line of business

associated with the franchise.

Item 3 Disclosure requirements are quite different from
those in Item 3 (for example, civil judgments are
not limited to a ten-year period). Usually Item 3

must be completely rewritten.

Item 4 Disclosure requirements are much more extensive
than those in Item 4 (for example, disclosure is
extended to directors of the franchisor and to directors
of the franchisor’s associates). Usually Item 4 must

be completely rewritten.

Item 5 Also disclose fees and payments received by franchisor’s

associate before franchisee’s business opens.
Item 6
Item 7

No change.

Also disclose the assumptions underlying the
estimate of “additional funds.”

Item 8 Also disclose obligations to purchase/lease from
franchisor’s associate, or suppliers approved by
associate, or under associate’s specifications. Also
disclose whether rebates are shared directly or
indirectly with franchisees, and franchisor’s policy,

if any, regarding rebates.

Item 1 Instruction 1E vi. does not apply; disclose all federal,
provincial and municipal licenses, registrations, and other

Item 1 Instructions iv. and v. do not apply.

Also provide Item 2 information about all (not just
principal) officers of franchisor who will have
management responsibilities relating to the franchise.

Disclosure requirements are quite different from those in Item 3
(for example, civil judgments are not limited to a ten-year period).
Usually Item 3 must be completely rewritten.

Disclosure requirements are much more extensive than
those in Item 4 (for example, disclosure is extended to
directors of the franchisor and to directors of the franchisor’s
associates). Usually Item 4 must be completely rewritten.

Also disclose fees and payments received by franchisor’s
associate before franchisee’s business opens.

No change.

Also disclose all assumptions underlying the estimate
of “additional funds,” or else delete the estimate of
“additional funds” and state instead, “additional funds
will be required to finance operations until a positive
cash flow is produced.”

Also disclose obligations to purchase/lease from franchisor’s
associate,or suppliers approved by associate, or under
associate’s specifications. Also disclose whether rebates
are shared directly or indirectly with franchisees.
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Item 9

Item 10

Item 11

Item 12

Item 13
Item 14

Item 15

Item 16

Item 17

Item 18
Item 19

Item 20

Item 21

Item 22

Item 23

Also disclose material obligations of the franchisee under
any agreements that are proposed to be signed by the
franchisee after the franchise is granted (example: a release
to be signed as a condition of renewal).

Item 10 Instructions ii. and ix.(c) do not apply; add
disclosure of all open account payments and state either
the nominal or the effective annual borrowing rate.

Also disclose any training or other assistance offered by
franchisor’s associate, whether training is mandatory, and
who bears cost. Also disclose the advertising fund information
required by Section 6(1)6 of the Regulation.

Also disclose the franchisor’s policy, if any,
regarding the matters in Items 12A to 12D.

Change Items 13A and 13B to reflect Canadian equivalents.

Change Item 14 information to reflect Canadian copyright
and patent application/registration equivalents.

Also disclose Item 15 information about the principals of
a corporate franchisee.

Also disclose any requirements, restrictions, or conditions
imposed by the franchisor’s associate.

Regulation Section 6(1)18 requires “a description of all
restrictions or conditions” relating to termination, renewal,
or transfer; do the remarks in the summary column of Item 17
provide an adequate description? Add the ADR disclosure
required by Section 5 of the Regulation. Note the effect of
Wishart Act Sections 10 and 11 on contractual choices of
law, venue, and forum.

No change.

Earnings “projections” or annual cost estimates, if provided,
must have a reasonable basis (see comment in right-hand
column of this row); that basis and any assumptions underlying
the projection or estimate must be stated in the

disclosure document.!

Expand Item 20D information to franchisor’s world-wide
operating territory, and summarize reasons for closure.

Only statements prepared in accordance with Canadian GAAP
and GAAS are permitted. If franchisor is willing to risk a
rescission claim (60-day limitation period), it may use its
audited U.S. statements if it includes a reconciliation of
U.S. GAAP to Canadian GAAP and discloses the material
differences between U.S. and Canadian GAAS.

Add any agreements relating to the franchise that
are to be signed by the franchisee “down the road.”

Although no Receipt is required, we recommend
obtaining a Receipt. The form of Receipt must be
changed to reflect Ontario’s different delivery timing
requirements, and the FTC five-business-day contract
delivery rule does not apply.

Also disclose material obligations of the franchisee under any
agreements that are proposed to be signed by the franchisee
after the franchise is granted (example: a release to be signed as
a condition of renewal).

Item 10 Instructions ii and ix(c) do not apply; add disclosure
of all open account payments and state either the nominal
or the effective annual borrowing rate.

No change.

Also disclose the franchisor’s policy, if any, regarding the
matters in Items 12A to 12D.

Change Items 13A and 13B to reflect Canadian equivalents.

Change Item 14 information to reflect Canadian copyright
and patent application/registration equivalents.

No change.

Also disclose any requirements, restrictions, or conditions
imposed by the franchisor’s associate.

Note the effect of the Alberta Act Sections 17 and 18
on contractual choices of law, venue, and forum.

No change.

Note that A.Reg. 240/95, Sch.1, s. 16 refers to earnings information
given by or on behalf of the franchisor “or its associate.” Item 19
Instruction iv. does not apply in Alberta, but the authors
suggest that an earnings forecast or projection that is prepared

and presented in accordance with the requirements of Section

4250 of the Handbook of the Canadian Institute of Chartered

Accountants (CICA is the Canadian equivalent of the AICPA)

will have a reasonable basis.

Expand Item 20B information to include all types of franchises
(e.g., unit franchises, area development franchises, subfranchises,
etc.) and all franchisor-owned outlets that operate under the same

trade name as the franchise being offered, and include franchisee

home addresses and tele phone numbers as well as outlet
addresses and telephone numbers. Expand Item 20D information

to include franchisor-owned units and all types of franchises in

franchisor’s world-wide operating territory that operate under

same trade name as franchise being offered, and summarize
reasons for closure. Expand Item 20E information to cover all types
of franchises in franchisor’s world-wide operating territory that
operate under same trade name as franchise being offered.

Since the use of “foreign” GAAP and GAAS is permitted
if those principles and standards are at least equivalent to
Canadian GAAP/GAAS, include a reconciliation of U.S.
GAAP to Canadian GAAP and disclose the material
differences between U.S. and Canadian GAAS if they
affect the financial statement.

Add any agreementsrelating to the franchise which are to
be signed by the franchisee “down the road.”

Although no Receipt is required, we recommend obtaining
a Receipt. The form of Receipt must be changed to reflect
Alberta’s different delivery timing requirements, and the
FTC five-business-day contract delivery rule does not apply.

Note that O.Reg. 581/00 § 6(1) 3 deals with “earnings projections,” but nowhere in the Wishart Act or Regulation is that term defined. The Handbook of the Canadian Institute of Chartered
Accountants uses the term “earnings claim” to refer to actual, summary, average, or some other statistic of historical earnings information presented as indicating past performance, and uses the terms
“forecast” or “projection” to refer to future-oriented earnings information. The UFOC Guidelines use the term “earnings claim” in a broader sense to encompass both historic and future-oriented
earnings information. The authors recommend that “earnings projection” as used in Section 6(1)3 of the Regulation be interpreted in the Item 19 sense, and that the presentation rules in Section 16 of
Schedule I to the Alberta disclosure regulation be followed.
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